STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
NORRI S L. FAILS,
Petitioner,
VS. Case No. 02-1902

Cl TY OF CLERMONT

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

A formal hearing was held pursuant to notice in the above-
styled case by Stephen F. Dean, assigned Adm nistrative Law
Judge of the Division of Admi nistrative Hearings, on July 16,
2002, in Tavares, Florida.

APPEARANCES

For Petitioner: Norris L. Fails, pro se
810 Orange Brooke Court
Clernont, Florida 34711

For Respondent: Robert D. CGuthrie, Jr., Esquire
Cty of dernont
Post O fice Box 3026
Ol ando, Florida 32802

STATEMENT OF THE | SSUE

Whet her Respondent’s di sm ssal of Petitioner was an

unl awf ul enploynment practice.



PRELI M NARY STATEMENT

This case arose when the Petitioner filed a clai m of
enpl oyment discrimnation with the Florida Comm ssion on Hunman
Rel ations. The Petitioner was notified after nore than 180 days
of his right to wwthdraw his Petition and file a Petition for
Relief to proceed with an adm nistrative hearing as provided for
under Section 760.11(4)(b) and (8), Florida Statutes.
Thereafter, the case file and original conplaint were forwarded
by the Comm ssion to the Division of Adm nistrative Hearings by
letter dated May 7, 2002.

Upon receipt of the file, an Initial O der was issued
requesting informati on upon which to set the case for hearing.
When no response was received fromthe parties, the matter was
set for hearing on June 28, 2002, in Tallahassee, Florida.
Thereafter, a Mtion for Continuance was received from
Respondent’ s counsel asking that the matter be reschedul ed
because of a conflict and asking for a change in venue. The
Motion was granted and the case reset for July 16, 2002, in
Tavares, Florida. The case was heard as re-noticed.

At hearing, the Petitioner testified in his own behalf and
i ntroduced no exhibits. The Respondent presented the testinony
of its Chief of Police, Randall A Story, and introduced
Respondent’s Exhi bits nunbered 1 through 10 into evidence, with

Exhi bits nunmbered 1, 2, and 3 to be filed | ate.



The Respondent filed proposed findings that were read and
consi der ed.

FI NDI NGS OF FACT

1. The Petitioner, Norris L. Fails, is an African Anmerican
and was enpl oyed by the City as a police officer for seven and
one- hal f years.

2. The Respondent, City of Cernont (City), is a Florida
muni ci pal corporation and operates a police departnent which
enpl oyed Fails as a police officer. Fails was term nated by the
City in Decenber 2000.

3. Fails asserts that the Cty term nated hi m because of
his race. The City disputes this allegation.

4. The Cty asserts that Fails was term nated for
violation of City Personnel Policies and Standards Governi ng
Police Gficers for violating the rule prohibiting police
of ficers fromassociating with "undesirabl es, including
convicted felons."

5. The Respondent presented evidence that the Petitioner
had been counsel ed regardi ng associating with convicted fel on,
Lati sha Rhodes, on three separate occasions, twice in July 2000,
and once in November 2000. Petitioner acknow edged the

associ ation and his discipline.



6. The Respondent presented evidence that the Petitioner
was in a car stopped by Oficer Mathis of G ovel and Police
Departnent in Decenber of 2000. The driver of the car in which
Petitioner was riding, Christopher Taylor, was the subject of a
“be on the | ookout for” notice. Christopher Tayl or was stopped
because of his erratic driving and arrested that evening for
driving under the influence. He subsequently plead guilty to
the offense. The Petitioner identified Taylor to the arresting
of ficer, who recogni zed the Petitioner as a Cernont police
of ficer, when Taylor was not forthcom ng with appropriate
identification. The car Taylor was driving belonged to Latisha
Rhodes.

7. Petitioner testified regarding his enploynent and
di scharge. Petitioner did not deny that he was in the car with
Tayl or. He deni ed know edge of the “be on the | ookout for”
notice. He asserted that he had been treated differently than a
white officer who had done simlar things.

8. The City offered the testinony of Police Chief
Randal |l A. Story. Shift command sergeants regularly rem nd
patrol officers and investigators to check the bulletin board
for persons wanted by city and other police agencies. The
notice on Christopher Taylor was posted from m d-CQOctober 2000,
until after the date of Fails termnation. The notice on Tayl or

contained a picture of Taylor and was attached to a bright



orange business card of State Wldlife Oficer Bouchard who had
requested officers be on the | ook out for Taylor.

9. It is not credible that the Petitioner would not have
been aware of this notice. The Petitioner should have exercised
excepti onal discretion when he becane aware Tayl or was driving
Rhodes’ car, having been warned about associating w th Rhodes.

10. The Respondent docunented that the only white officer
accused of associating with undesirables was Brian Connolly, and
he had been term nated. See Respondent’s Exhibit 4.

11. The Petitioner presented testinony that other white
officers were not termnated for their m sconduct.

12. The Petitioner alleged that Oficer Robbins, a white
mal e, had associated wth a convicted felon, Jerry Jones.
However, the Chief of Police denied know ng about this alleged
associ ation and no evidence was presented that the Departnent
was aware of their association.

13. The Petitioner alleged that O ficer Saunders, a white
femal e, had abused her position as a police officer in an
incident in Sanford, Florida. This incident was investigated
and it was determ ned that Saunders’ husband, a former Leesburg
pol i cenen, had caused the problem The Respondent had no basis

to discipline Oficer Saunders.



14. The Petitioner alleged that O ficer Jerry Osteen, a
white nmal e, had inproperly touched a woman while on duty. The
Respondent had investigated the allegations and suspended
O ficer Osteen.

15. The Petitioner alleged that Respondent had wongfully
term nated Geral dine Young, an African American female. The
Respondent term nated Young for uttering two forged instrunents.

16. The Respondent had good cause for term nating the
Petitioner. The Petitioner did not show credible evidence that
Petitioner’s grounds for discharge were other than for the
reasons st ated.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has
jurisdiction over the subject nmatter and parties in this case.

18. The Petitioner alleges that his discharge was
i nconsi stent fromthe discipline inposed upon white police
officers and that his discharge was racially notivated. Section
760. 10, Florida Statutes, prohibits discrimnation on the basis
of race in enploynent practices.

19. The Petitioner has the burden of proof in this case to
show t hat he was di scrim nated agai nst on the basis of race.

To establish a prima faci e case of unlawful discrimnation, the

Petitioner nust show that (1) he is a nmenber of a protected

class and (2) suffered an adverse enpl oynent action. See



McDonnel | Douglas v. Green, 411 U S. 792 93 S.Ct. 1817 (1973);

St. Mary's Honor Center v. Hicks, 509 U S 502, 113 S. . 2742

(1993). In the case at bar, it is clear that the Petitioner was
a nenber of a protected class (African Anerican) and that he
suffered an adverse enpl oynent acti on.

20. The Respondent presented evidence that showed that the
Petitioner had been reprimnded for associating with an
undesi rabl e person, Latiesha Rhodes. After nultiple reprimnds,
the Petitioner was in Latiesha Rhodes’ car while it was being
driven by Christopher Taylor, who was the subject of a “be on
the | ookout for” notice posted for two nonths in the
Petitioner’s squad room Further, Taylor was arrested for
driving under the influence by an officer from another
jurisdiction, to whomhe identified Taylor. Therefore, the
Petitioner knew who Tayl or was and knew, or should have known,
he was bei ng sought by |aw enforcenent. Further, as a | aw
enforcenent officer, the Petitioner knew, or should have known,
that Taylor was inpaired and prevented himfromdriving. The
Respondent had good cause for discharging the Petitioner.

21. The Respondent articulated a legitinmte, non-

di scrim natory reason for its action. MDonnell, supra and

St. Mary's, supra. |In other words, after a prima facie case is

established, if the enpl oyer produces evidence of a |legitinate,

non-di scrimnatory reason for its actions, the prior presunption



of discrimnation is rebutted and elim nated. See MDonnell ,

supr a.

22. The burden was upon the Petitioner to show that his
di scharge was for reasons other than those actually asserted by
t he Respondent. Another case involving a white officer who the
departnent knew was associ ating wi th undesirabl e persons
resulted in the discharge of the officer. In a third case of
i nproper associations, the Petitioner failed to show that the
departnment was aware of the nmatter

23. Regarding other types of discipline by the departnent,
evi dence was presented by the departnment that it had
i nvestigated and determ ned that there was no basis for
di sci pline or had inposed discipline. |In the one other case of
di scipline of an African Anerican officer, the departnent had
good cause for its actions. 1In sum the Petitioner did not
carry his burden to show that the departnment’s actions were
racially based or pretextual.

RECOMVIVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is
RECOMVENDED.

That the Petitioner’s Petition be denied.



DONE AND ENTERED this 11th day of OCctober, 2002, in

Tal | ahassee, Leon County, Flori da.

STEPHEN F. DEAN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the derk of the

D vision of Adm nistrative Hearings
this 11th day of Cctober, 2002.

COPI ES FURNI SHED,

Norris L. Fails
810 Orange Brooke Cour't
Clernmont, Florida 34711

Robert D. Guthrie, Jr., Esquire
City of C ernont

Post O fice Box 3026

Ol ando, Florida 32802

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Hunman Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Cecil Howard, Ceneral Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301



NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any exceptions
to this recomended order should be filed with the agency that
will issue the final order in this case.
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